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A. IDENTITY OF PETITIONERS

Petitioner/Cross-Respondent Colurﬁbia Physicai Therapy, Inc.,
P.S., (hereinafter “Columbia”), by and fhrough i.ts. attorneys Darrin E.
Bailey and Danford  D. Grant of Stafford _Fréy Cooper and‘
Respondents/Cross-Petitioners Benton Franklin Orthopedic Associates;-
" P.L.L.C., Benton Franklin Physical Therapy, Iné., Thomas R. Burgdorff,
Christopher A. Kontogianis, Arthur E. Thuel, Da\'fid W. Fischef, Heather
L. Phipps, Rodney Kunip, Jay West.and Does 1 thrqugﬁ 9 (collectively .
refer;ed to hereinaftef as “Benton Franklin”), by ‘and through | their
attorneys, Michael H. Chufch and Matthew T. Ries of Stamper Rubens,
P.S.,j oi.ntlyApeti.tion this Court to accept review of the deciéibn designated
in Part B of this motion. .

B. DECISION BELOW

All parties to this lawéuit seek re&iew of the May 23, 2008, Court -
of 'App'eals, DiVision III, Order Denying Motion to Modify |
Commissioner’s Ruling. Appeﬁdix at p. A-1. The Commissioner’s ruling
denied the parties’ cross-motions for discretionary review of Benton
Cbunty Suﬁeridr Court rulings that the trial judge certiﬁéd for appellate
review and that the parties stipulated should be révieWed. Appendix at pp. .

A-2 to A-3.



C. ISSUES PRESENTED FOR REVIEW

1. By declining appeliate review of | decisions that ére of
significant public importance and were certified for review by the trial
c<.)urt,‘ has the Court of Appeals committed probable error that
substgntially limits the freedom of a party to act?

A By declining appellafe review of decisions that are of
significant public importance an(i were certified for review by the trial
court; has the Court of Appeals so far departed from the accépted and
usual,c.ourse of judicial proceedings as to call for the exercise of r'evi»sory
jurisdiétion by the Supreme Court.

- D. STATEMENT OF THE CASE

This is a case alleging violations of the anﬁ-rebate statute (RCW
Chapter 19.68), the professional limited liability company act (RCW
Chapfer 25.15), the common law corporate practice of medicine doctrine, .
and the Consumer Protection Act’ ’(RCW Chapter 19.86).

| The case has gamered national interest from both the Américan
- Medical Association and the American Physical Therapy Association. All
parties and others across the state are likely waiting for the outcome of this
case to determine the legality ‘o,f their current or propésed business

arrangements and professional practices. There is no doubt that this case



will be appealed to the Court of Appeals and perhaps the Suprerrle Court
following a trial next year. Nevertheless, recognizing that a trial is
unnecessary to resolve the dispositive and purely legal issues in this case,
both parties stipulated to immediate appellate review of the trial court’s
summary; judgrnent decisions, and the trial court certified those decisions
for appeal. To require a trial under these circumstances will unnecessarily
delay resolution of important issues of statewide 'concem, and yvaste
judicial and party resources. |
Specviﬁcally, this oase involves several questions of law conceming
whether a physician-owned ‘compalnly providing orthopedic services to
. patients can also employ physical therapists to proVide physical therapy to
patients. Benton Franklin, the defendant in the underlying lawsuit (alorlg
with several individual physiciarls and employee physical therapists), ils a
physician-owned professional limited liability company in ernnevyick,
Washington, which, in acldition to its orthopedic practice, employs seyeral
physical therapists. lColumbia, the plainliff in the'unc‘lerlying lawsuit, is a
professiorral services corporation owned by physical therapists which also
employs physical therapists through several offices, including one in
Kennewick, Washington. |
In its Complaint (Appendix at pp. A-4 to A-7), Columbia alleges

that the receipt by Benton Franklin and its physicians of any form of proﬁf_



flowing from the referral of patients for physical therapy violates RCW §'
19.68.010. Appendix at p. A-6. Columbia ‘also contends that Benton
Franklin’s receipt of profits from physical therapy services violates
Washington’s Consumer Protection Act. Appendix at pp. A-6 to A-7.
Columbia subsequently amended its Complaint and added claims alleging
that Benton Franklin’s practice of employing physical.therap.i‘sts Violafes
thg Professional Services Corporatioh Act and the corporate practice of
| medicine doctrine. Appendix at pp. A-8 to A-21.

Columbia and Benton Franklin ‘cross-moved  for summary -
judgment on Columbia’s claims, vincluding the application of
- Washington’s anti-rebate statute (RCW Chapter 19.68). With regard to
- this claim, the Washingtoﬁ Supreme Court’s decision in Day V.. Iniand-

Empire Optical, 76 Wn.2d 407, 456 P.2d 1011 (1969) became a focal

-point of the dispute, with significant disagreement between the parties
regarding the meaning and application of the Court’s prior decision. The
parties also differed in their interpretaﬁon of RCW.§ 19.68.040.

The parties further disagreed about the application 6f the common
law corporate practice ‘of medicine doctrine to this | case, and fhe
application of Washington’s Professional Services Cérporation Act RCW
§ 18.100 et seq. to this case (apﬁlied in this case through the Professional

‘Limited Liability Company Act, which imposes the requirements of RCW



~ Chapter 18.100 on PLLCs).

The trial court granted Benton Franklin’s motion with regard to
Columbia’s Professional Services Corporation Act claim, denied. both
parties’ motions with regard to the Anti-Rebate Statute claim, and
declined to. rule on both parties’ motions regarding the common law
corporate pfactice of medicine doctrine claim, although the parties agreed
that there were no material facts in dispute related to this claim. Appendix
at p. A-23. The parties stif)ulated that discretionary review was appropriate
and on December 17, 2007 the court certified its summary Judgment
orders for discretionary review. Appendlx at pp. A-25 to A-28.

The parties subsequently filed their cross-motions for discretiohary
review. Although neither party disagfeed that the basic issue for resolution
was the legal. question of Whether a company owned b.y physicians that
provides physician services to the publi.e could aiso employ physical
therapists te provide physical therapy services to the public, the parties
initially fook different approaches to how they presented the issues. for
review. Ac.cordin-gl}lf,” the Commissioner denied the cross-motions for
discretionary review, incorrectly concluding that «... sinee the parties now
'dis'agree on what issues in the case were eertiﬁed and should be decided
by this Court, it appears that aeeeptance of diecretionary review would not

‘materially advance the ultimate termination of litigation’ as set forth in



RAP 2.3(b)(4).” Appendix at p. A-2.

In response, the parties agreed on the specific framing of the

certified issues and filed a joint motion to modify the Commission'er’s

ruling. Appendlx at pp. A-29 to A-37. In their Jo1nt motion, the partles

listed the followmg four key legal questions they agreed the appeals court

should review:

1.

The tr1al court’s denial of Pla1nt1ff’s motion for summary Judgment
on its RCW 25.15. 045 and RCW 18 100 cla1m and the trial court’s

granting of Defendants motion for summary judgment to dismiss

- Plaintiff’s RCW 25.15.045 and RCW 18.100 claim against

Defendants, which requires ruling on the following legal ‘question:

~As a matter of law, does RCW 25.15 (RCW 18.100) prohibit a

single PLLC from providing both ‘pllyeieian and physical therapy
services to the public? \ o

The trial court’s determination ,onv both parties’ motions for
summary judgment on,Plaintiff s common l_aw corporate practice.

of medicine doctrine claim, which requires ruling on the following ,

legal questien: As a matter of law, does Washington’s Corporate

Practice of Medicine Doctrine (or corperate practice of a learned °

profession doctrine) prohibit a physician-owned PLLC from



providing physical therapy services to the public through licensed

employees?

~ The trial court’s denial of Plaintiff’s motion for summary judgment

on its Chapter 19.68 RCW claim, and the trial court’s denials of

Defendants’ motions for summary judgment to dismiss Plaintiff’s

. Chapter 19.68 RCW claim, which requires ruling on the following

legal questions:

a.

As a matter of law, do Defendants receive “a rebate,
refund, commission, unearned discount or profit” in -
connection with the referral of pa'tienfs or the furnishing of
gafe as contemplated under RCW 19.68?

As a matter of law, do Defendants actions in this case
constitute a “referral” as contemplated under RCW 19.68?
If the answer to 1.a and/or 1.b is in the affirmative, then.as
a matter of law, does the exception in RCW § 19.68.0‘10{(2)
apply in this case? |

As a matter of law, does RCW 19.68.040 apply dnly to

similarly licensed professionals?'

. As a matter of law, under RCW 19.68.040 does the “direct

and immediate supervision” test set forth in Day v. Inland



Empire Optical, Inc., 76 Wn.2d 407, 456 P.2d 1011 (1969)

apply in this case?

If the answer to 1.e is in the affirmative, then as a matter of .

| law, can Defendants satisfy the “direct and immediate

supervision” test set forth in Day? |
As a matter of law, do Defendants meet the “exception” set

forth in RCW 19.68.040?

The trial court’s denial of Defendants’ motions for summary

judgment to dismiss Plaintiff’s Chapter 19.86 RCW Consumer

Protection Act claim, which requires ruling on the following legal

questions:

- a.

~As a matter of law, do defendants engage in . “unfair "

methods of competition and unfair or deceptive acts or
practices iri the conduct of any trade or commerce” in
violation of Ciiapter 19.86 RCW?

As a matter of law does Plaintiff have standing to bring a
CPA ci_laim in this case? | |

As a matter of law, is the CPA claim a stand alone claim if
there is no violation of RCW 19.68 et seq.?

As a matter of law, does the DOH investigation constitute a

“specifically permitted” exceptionin RCW § 19.86.170?



Agking the Court of Appeals to modify. the Commissioner’s ruling
and accept review, the parties pointed out: that no appellate case in
Washington has directly addressed the issues in this case and that, to the
" best of their knowledge, only two reported cases in Washington have ever
addressed claims under Washington’s anti-rebate statute. Furthermore, no
reported cases in Washingfon have addressed the questions in this case
‘concerning whether Benton’s'._Franklin’s practice of employing physica'I
therapists to provide physical therapy to patients violates either the
corporate practice of medicine doctrine or the Prefessional Services
Corporation Act (or Professional Limited Liability Act).

Thus, the primary disagreementbetween the parties relates to their
differing ‘interpretatio-ns of the 'applicable statutory and common law 1n
Washington. Immediate review of theee purely legal issues would
therefore materially advance the ultimate termination of this litigatien. The
Court of Appeals disagreed, however, and on May 23, 2008, issued its
Order Denying Motion to Modify Commissioner’s Ruling. Appendix at p.

A-1.

10



"E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. The Court of Appeals committed probable error in denying the
parties’ joint motion to modify the Commissioner’s decision to
deny the parties’ cross-motions for discretionary review
because it substantially altered the status quo or substantially
limited the freedom of a party to act. '

At this point in -thé litigatioﬁ, the only impediments to resolution of
this dispute are quesﬁons of law. Realizing this, the parties stipulated that
the trial court should certify the above-listed qugstions of law for
immediate review pursuant to RAP 2.3(4)(b). As noted above, however,
the Commissioner BeliéVed the parties disagreed on the issues for review
and the scope of review. The parties therefore filed a joint motion to
modify the Commissioner’s ruling in which the}./ stipulated to the specific
agreed-upon issues that they wénted the Court of Appeals to review.

By refusing‘to modify the Commissioner’s fuling and accept the
case for review, the Court of Appeals committed probable error by failing
to recognize that the dispute involved only controlling issues of law
‘which, if immediately reviewed, would materially advance fhe ultimate
termination of litigation, that the lower court certified the case for review,
and that the case presented significant issues of statewide importance to
Which professionéls across the state need aﬁanswer. |

While the Court of Appeals’ refusal to accept diScretionary review

does not alter the status quo, it does substantially limit the freedom of the

11



parties to aét. As the parties, as well as the trial court, recognized, further

litigation in this matter is essentially a waste of resources un;cil the

fundamental legal >. questions are resolved. By denying discrétionary.
review, the Court of Appealé has now effectively locked the parties into
proceeding ‘;hrough trial ‘so ;that they can seek review again. It also affects
thé ability of the pérties (and pfeéumably many othefs across the state) to
alter or\ expand their business arrangements without .risking non-
compliancé ‘with the law. |

Because the only impediment to resolution in this_ matter is the lack
of ‘appellate answers to purely iegal questiohs, immediate review will

\ resolve this matter. By taking this opﬁoﬁ away, the Court of Appeals has

committed a probable eﬁor which‘has limited the freedom of the pérties t6

“act and therefore the Washington Supreme Court vshould accépt

' discrétiénary review and feverse the Court of _Appeals’rd.e(_:ision.

2. In refusing to niodify the Commissioner’s ruling; the Court of
.Appeals so far departed from the accepted and usual course of
judicial proceedings -as to call for the exercise of revisory
jurisdiction by the Supreme Court.

Alfhough trial court orders denying summary judgment are not
generally appealable, RAP 2.3(4)(b) permits an appellate court to grant

discretionary review if:

The superior court has certified, or that all parties to the
litigation have stipulated, that the order involves a

12



controlling question of law as to which there is substantial
ground for a difference of opinion and that immediate
review of the order may materially advance the ultimate
termination of the litigation.

See, e.g., French v. Uribe, Inc., 132 Wn. App. 1, 7, 130 P.3d 370 (2006).

As seen in the trial court’s December 17, 2007, Stipulation and Order to
~ Stay Proceedings and Certify Decisions for Discretionary Review, the
superior court has certified, and all the parties have stipulated, that the trial
court’s orders on summary judgment are appropriate for discretionary
Teview.

'Given that fhe tﬁal court and both parties have agreed that the
summary judgment orders ére appropriate for discret_ionai'y review, the
accepted aﬁd usual course of judicial pfoceedingé would have Beén for the -
Court of Appeals to accept discretionary review. .

Admittediy, not accepting reﬁigw’would normally fall within the
Court of Appeals’ discretion. In this case, howevér, the overwhelming
issues of statewide importance related to the resolution of purely legal
issues renders the Court of Appeals’ exercise of discretion especially
unﬁsual, calling for the Supreme Court to act and accept reviéw, or require
the Court of Appeals to accept review. Thus, the Court of Appeals refusal
to accept review and instead require the parties to proceed thrc;ugh trial, so

far departs from this usual and accepted course of judicial proceedings

13



(under these specific circumstances) as to call for the exercise of revisory

jurisdiction by the Washington Supreme Court.

F. CONCLUSION

For the reasons state above, Columbia and Benton Franklin

respectfully ask this Court to accept discretionary review and reverse the

Court of Appeals’ decision to deny discretionary review.

RESPECTFULLY SUBMITTED this 23" day of June 2008.
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STAMPER RUBENS, P.S.
By: E
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STAFFORD FREY COOPER
By: ' '

DARRIN E. BAILEY
WSBA#34955 |
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WSBA #26042

Attormeys for Petitioner/Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of January, 2008, I caused to ‘
be served a true and correct copy of the foregoing document by the
method indicated below, and addressed to the following:

Court of Appeals, Division III ' U.S. Mail, Postage Prepaid
State of Washington ~~ Hand Delivered
500 N. Cedar Street Overnight Mail
Spokane WA 99201 ‘Telecopy (Facsimile)
' Email

WAL

Mary Aﬂg‘ J. Blackledge
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COURT OF APPEALS, DIVISION IIL, STATE OF
WASHINGTON

COLUMBIA PHYSICAL THERAPY, No. 26702-4-l

)
INC., P.S,, )
. )
Petitioner/Cross-Respondent, }
)
V. )
. : : )
BENTON FRANKLIN ORTHOPEDIC ) ORDER DENYING
ASSOCIATES, P.L.L.C.; BENTON }.  MOTION TO MODIFY
FRANKLIN PHYSICAL THERAPY, ) COMMISSIONER’S RULING
INC.; THOMAS R. BERGDORFF; )
CHRISTOPHER A. KONTOGIANIS; )
ARTHURE. THIEL; DAVID W. FISCHER,; )
HEATHER L. PHIPPS; RODNEY KUMP; )
JAY WEST; and DOES 1 through 9, . )
Respondents/Cross-Petitioners. )
-Having conéidered Columbia Physical Therapy’s and Benton Franklin Orthopedic

Associates’ joint motion to modify the commissioner’s ruling of March 12, 2008, and the

record and file herein; .

IT IS ORDERED the motion to rﬁodify the: commissioner's ruling is denied.

DATED: May 23, 2008

FOR THE COURT:

: ' /]
AN A-SCHULTHEI®/
[EF JUDGE

T

HE|




Uhe @Mmﬁ of Appeals
Stute of Zﬂ%;lgimgm

Pibision I

COLUMBIA PHYSICAL THERAPY, INC.,

P.s, :
COMMISSICONER'’S RULING

Petitioner/Cross-Respondent, No. 28702-4-H

A
ASSOCIATES, P.LL.C.; BENTON
FRANKLIN PHYSICAL THERAPY, INC;
THOMAS R. BURGDORFF;
CHRISTOPHER A. KONTOGIANIS;
ARTHUR E. THIEL; DAVID W. FISCHER;

HEATHER L. PHIPPS; RODNEY KUMP;

)

)

)

)

)

)
BENTON FRANKLIN ORTHOPEDIC - )
)

)

)

)

)

JAY WEST; and DOES 1 through 9, )
)

)

Respondenis/Cross-Petitioners.

Having considered the parties’ motions for discretionary review of decisions of
the Benton County Superior Court, the responses and replies thereto, the record, file,
and oral argufnent of counsel, and being of the opinion that even though the trial court
has certified this matter to this Court and the. parties so stipulated pursuant to RAP
2.3(b)(4), since the parties now disagree on what issues in the case were certified and
should be decided by this Court, it appears that acceptance of discretionary review

would not “materially advance the ultimate termination of the litigation” as set forth in

RAP 2.3(b)(4): now therefore,

(1)t
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No. 28702-4-11i
IT IS ORDERED, the motion for discretionary review is denied.

March 12, 2008.

Joyce/J. McCtwn
COMMISSIONER
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SUPERIOR COURT OF WASHINGTON iN AND FOR BENTON COUNTY

COLUMBIA PHYSICAL THERAPY, iNC.,
P.8.,

Plalntif,
Y.

BENTON FRANKLIN ORTHOPEDIC
ASSOCIATES, P.L.LC.; THOMAS R.
BURGDORFF; CHRISTOPHER A.
KONTOGIANIS; ARTHUR E, THIEL,;
DAVID W, FISCHER; HEATHER L,
PHIPPS; and DOES 1 thraugh 8,

Daferidants.

No. OS -2~ 01909 |

COMPLAINT

17 || Plaintif Columbia Physical Therspy, Inc., P.S. (Columbia) avers:

‘ , L PARTES
1.1 Plalntiff Columbia Is a Washington corporation dolng business in the state

18
19

20 | of Washington. Columbla has satisfled all raquisites to the maintenance of this lawsult.
1.2 Defendant Benton Frankin Othopedic Assoclates, P.LL.C. (BFOA) Is a

21

23

COMPLAINT - 1

MLENTIA AT OBEPLS Oompr AT DOO

A4

22 ﬁ Washington corporation deing busiriess In the Stats of Washington.

" PMOPRANIONAL OQUMORATION
$04 Ualon Btwed, Sulte 4100
| Sty WA DB401.1574 -
TEL 2008259500 £ix 208,804.0898
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l'January 21, 2003, As a c.onsequéncé of their ownemship of BFPT, Dafandant

=

) v

13, Defendants Thomas R. Burgdorf, M.D.; Christopher A. Kontoglanis, M.D.;
Arthur E. Thiel, M.D,; David W. Fissher, M.D; and Heather L, Phipps, D.O. afe the
physician-owners of BFOA and Benton Franidin Physical Therapy, e, (BFPT).

14  Cther defendants cerporate or otherwlse, daaignated s& Does 1 through
9, are presently unknown to plaintiff,. who therafora sues said defendants by such
fictifious names, Plaint# ia informed, belleves and thereon alleges that each of the
defendants ﬁoti!ioixgly named h._eneln. as a Doe are legally responsible In same manner
for the stalutory violations hereinafter allagad. Plaintift will sesk o amend this
Complaint to Inseit the true names andlor ‘capacities of sald fictitiously named

defendants if and when the same have besn ascertained.
il 1c VENUE

21, This Cowrt has Jurisdiction over tha parties and ths subject matter of this
lawsult. Venue is proper in Benton County, Washington unde}: RCW 4.12.025 a8
Defandant corporation resides in Esnton County. ‘

Il FACTUAL BACKGROUND

3.1. BFOA is a physicianowned orhopedio clinic located in Kennewiek,
Washington. BFCA was incorporated on November 18, 1889, and ls owned by tha
following physicians: Thomas R, Burgdorf!, M.D.: Christopher A. Kontoglanis, M.D.;
Arthur E. Thiel, M.D.: David W. Fischar, M.D.; Heather L. Phipps, D.0; and John and/or

Jﬂne D“B 1'9:
3.2, These physicians also own and operate Banton Frankin Physical

Therapy, Inc. (BFPT). BFPT is‘also located ih Kennewlck, and was Incorporated on

COMPLAINT -2 e ' STATFORD FREY COOPER,
’ PROFEGIIONAL SONPORATION
881 UnlorrSyent, Sute 2100
Boxiite WA M1{1,4374

TR 2088239500 2Ax QOAB2A. S8R5
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physiclans hiave legal, ﬁmncial; and managetial control over BFPT, to include the right

to kasp profits deﬁved from BFPT's provision of madical traatment to patignts.

prcﬂts of this treatment Inure to sald 'Defandant physmlans Defondants’ referrst of
patients to thsir own corporation unfairly reduces the number of patiants seen by other

Washington's anti-rebate stalute, conatitute unprofessional conduet, and otherwise
violate Washington's Consumer Protection Act.
r. o cA CT!

41, RCW 18.88.00—anfirebate Baginning at least as'eary as 2003, tha

exact date being unknown to Plalntiff, and continuing up to and ine!ﬁding the date of this

}H Complalnt, Defendants unlawtlly referred pa’dents to BFPT. Gien Defendant

physicians’ stafus as sola sharsholders of BFFT, any profits or other gain BFPT derives
Il trom providing physical therapy to patlents inure to those physicians. Such an
arrangement violates RCW 19.68,010, which prohibits the recéipf by Defendants of any
form of 'proﬁt flowing from the referral of patients for medical treatment.

4\2-
Likswise, Defendants’ receipt of any profits or other valuable consideration resulting

and RCW 18.120. 180

43, MMML Furthermore, Defendants’

business pracﬁcea violabe Washington's Consumer Protection Act. Spacmcally
Defand'_ants engagad In unfair acts and methods of competition whan they created &
COMPLAINT-3 STAFFORD FREY COOFER

TR (OGS VLD SOMAANT.
PREFESRIONAL AOMPORATION
804 Union Stwet, Sulie 300 .
Sexitin WA $0401, 1374
3a5 200,023.9900 7AR 208.024.6858

A-6

3.3, Dafendant physicians rafer putiants for physical therapy to BFPT and the |

physical therapy clinics, including Plainttf Columbia, Such referrals are unlawfm under-

* from s ownership of BFPT constitutes unpm{essional conduct under RCW 19.68.020 |
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physical therapy oprpomllan to which thsy could 'rof'er péﬂa_nts. Dafandants untawfully
refer patlents to thelr own bomqmﬁon, thus unfalrly reducing the raferrals tg othar grea
physlcal theraplats, inoluding Plaintitt Columbis. -
' V. PRAYER FOR RELIER
" WHEREFORE. Columbla requesis the {oliowing rellef:
5.1. For judgment In favor of Columbia and against Defendants granting
injunctive reilef against Defendants preventlng further violations of RCW 18.130.180 (as

il allowad under RCW 18.130.185);
5.2, For judgment In favor of Columbia and against Défandants disciplining

Defendants for violating RCW 18,88.020 (as aliowed undst RCW 19.68.03C);
53. For judgment In 1av§r of cﬁlumbla and agalnst Defendants for treble
damages and attomey foes resuling from Defendants’ unfelr acts and methods of
competition, In an amount fo be proven at irial {as allowed under RCVV 18.88.080); |
5.4, For Columbla's attoméys’ fees and cosis Incurred herein;’
85 Forsuch other and further rellef ag the Court deems just and equitable.

-'*L DATED this _// £ day of Augusi, 2008.

“ | . : STAFFORD FREY COOPER

Marcusa B. Nash, WSBA #14471
| ‘ Darrin E. Baliay, WSBA #34856
. Attornays for Plaintiff

COMPLAINT - 4 ' STAFFORD FREY COOPER

HNOLRHTE LSRG 70MALE CONPLANT,ROC

AROFTITONAL CORPEAATION
€01 Unicm Straut, Tt 3100
Seate WA 68184.174
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{| BENTON FRANKLIN ORTHOPEDIC _

Il RODNEY KUMP; JAY WEST; and DOES 1

17"

The Honorable Dennis Yule

SUPERIOR COURT OF WASHINGTON

IN AND FOR-BENTON COUNTY
'gOLUMBiA PHYSICAL THERAPY, ING., - NO. 05-2-01909-1
.8, . ' )
: . Plaintiff, . - zgﬁgm:_sr SECOND AMENDED

V.

ASSOCIATES, P.L.L.C.; BENTON . -
FRANKLIN PHYSICAL THERAPY, INC.;
THOMAS R. BURGDORFF; CHRISTOPHER
A. KONTOGIANIS; ARTHUR E. THIEL,
DAVID W. FISCHER; HEATHER L. PHIPPS;

through 8, ‘

Defendants.

Plzintiff Columbia Physical Therapy, Inc., P.S. (Columbia) avers:

. PARTIES

1.1. . Plaintiff Columbia is a Washington ‘corporation doing business in the state |

of Washington. Columbia has sat.isﬁed:all requisites to the maintenance of this lawsuit.
1.2 ’Defendant Benton Franklin Orthopedic Associates, P.L.I'_.'C. (BFOA) is a
Washington. Profeésional Limited Liabjlity Company doing business in the State of

Washington as a medical office.

T0268-027034 167656
FADSEBBIONAL CORPGRRTION
801 Union Straet, Sulte 3100
Seattle WAEB1D1.1374

TEL206,623.0608 rax 208 824.8885
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1.3~ Defendant Benton Frankiin Physical- Therapy, Inc. (BFPT) is a Washington | '

corporation doing business in the State of Washington as a physical therapy practice.

State records indicate BFPT’s corporate license expired on January 31, 2005; however

| BFOA advertises that it continues to do business as “Bénton Franklin Physical

-Therapy.” _ A
1.4. Defendants Thomas R. Burgdorff, M‘.D.; Christopher A. Kontogianis, M.D.;

Arthur E. Thiel, M.D.: David W. Fischer, M.D.; and Heather L. Phipps, D.O. are licensed

to practice medicine in the State of Washington. They are the physician-owners of

BFOA and Benton Franklln Phys:cal Therapy (BFPT).

1.5. Defendants Rodney D. Kump, DPT and Jay M. West, MPT are’
physmal therapists at Benton Franklin Phystcal Therapy, andlor Bentori Franklin
. Orthopedic Associates d/b/a Benton Franklin Physwat Therapy Kump and West are

ficensed to practice physical therapy in the State of Washmgton

1.8. Other defendants corporate or otherwise, designated as Does 1 through
9, -are presently unknown to ‘plaintiff, who therefore sues said defendants by such

fictiious names. Piamt;ff is mformed believes and thereon atleges that -gach of the

defendants fi ctltlously named herein as a Doe are legally responsible in some manner

for the statutory - violations hereinafter alleged. Plaintiff will seek to amend this |

Complalnt to msert the true names and/or capac:tles of said fictitiously named

defendants 1f and when the same have been asoertamed

PLAINTIFF’S SECOND AMENDED COMPLAINT - 2 STAFFORD FREY COOPER

10268-027034 167656
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1. JURISDICTION AND VENUE

}'

2.1, This Court has juri'sdicfiorr over the parties and the subject matter of this

lawsuit.  Venue is proper in Benton County, Washington under RCW 4.12.025 as

Defendants reside in Benton County

" Il FACTUAL BACKGROUND

——— e e ————

3.1. BFOA isa physician-owned medical practice providing orthopedic medicel

Il treatment to patients. BFOA’s main office is located at 911 South Washington Street in |

Kennewick, Washington BFOA was formed in Novemoer 1989, and is owned by the |

following physrmans Thomas R. Burgdorff M.D.: Christopher A. Kontogianis, M.D.;

Arthur E. Thiel, M.D.; David W. Fischer, M D Heather L. Phipps, D.O; and John and/or

Jane Does 1—9

3.2. Defendant physicians also own and operate Bénton Franklin Phyercal

Therapy, Inc. (BFP'D andfor a “BFOA physical therapy office” located at 15 W 1o

Avenue in Kennewick. BFPT was incorporated on January 21, 2003, BFPT's corporate

licehse apparently eipired on January 31, 2005, and now BFOA advertises that “Benton

Franklin OrthOpedic Associates. DBA' Benton Franklin Physical Therapy.” Ae a
consequence of their ownership of BFPT, Defendant phyeicians have legal, financial,

and managerial control over BFPT and/or the BFOA physical therapy office, to include

thev rigrrt to keep profits derived from BFPT’s and/or the BFOA physical therapy office's -'

physical therapy freatment of patients:
3.3. Defendant physmrans refer patrents for physrcai therapy to BFPT and/or

the BFOA physical therapy ofﬁce and the profits of this treatment inure to Defendant

BLAINTIEF'S SECOND AMENDED COMPLAINT - 3 STAFFORD FREY COOPER.
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physicians. 'befendant physical therapists receive compensation from Defendant
physicians for providing physical therapy care to their patients. ' '

3.4 Defendants’ referrals of patients 1o their own physical therapy corporation
or busmess are’ unlawful under Washington’s anti-rebate statute constitute
unprofessional conduct, and vnotate Washmgton s Consumer Protection Aot

3.5  Defendant physwlans profit from physxcal therapy care provzded at BEPT

and/or BFOA's physical therapy office, Which is unptofessional conduct and unlawful

under Washmgtor; s anti-rebate statute.

3.8 Defendant BFOA defendant physicians, and BFOA employees are

' engaged in busmess other than the rendering of professional services for which their

company was formed or for which they are licensed.

3.7 Defendant physxcal theraplsts pract;ce physical therapy as part of a!

company owned by ptz_ysmans.

IV. CAUSES OF ACTION

41 RCW 19.68. O10——ant:-rebate Begmmng at- Ieast as early as 2003 the

exact date being unknown 16 Plamtlff and continuing up to and mciudmg the date of this

‘ Complaint, Defendants unlawfully referred patients to BFPT and/or BFOA's' physxcal'

therapy office. G:ven _Defendant physicians’ status as sole shareholders of BFPT

andfor BFOA, any proﬁts or other gaJn BFPT andfor BFOA’ physu:ai therapy office

derives from providing physical therapy: to patients mure to those physicians. Such an

arrangement violates RCW 19.68.010, which prohlbits the receipt by Detendants of any

form of profit flowing from the referral of patients for treatmertt. "

PLAINTIEF'S SECOND AMENDED COMPLAINT - 4 STAFFORD PREY COOPER

10268027034 167656
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42 ROW 1968020 and RCW 18130180'—ung}ofessional conduct.

" Defendants’ receipt of any profi its or other valuab[e cons:derahon resulting from its

ownership of BFPT and/or a physical therapy offi ice constltutes unprofessaonal conduct

under RCW 19.68.020 and RCW 18.130.180.

4.3. RCW 19.88. 020—Consumer Protectlon Defendants busnness practrces

‘vzolate Washmgtons Consumer Protectlon Act. Spemficaily, Defendants engaged m .

: um‘alr acts and methods of competlt;on when they created a physrcal therapy :

corporation and/or opened a physical therapy office to which they could refer patients.

Defendants unlawfully refer patients fo their own physical therapy -office, thus unfairly

reducing the referrals to other area physical therapists, incfud‘ing Plaintiff Columbia.

4.4, RCW_ 18.100. 010 et sea-—Professao al Services Corporation _Act.

Defendant corporatlon and defendant physicians’ are engaged in busmess other than

the rendering of professional services for which therr company was formed leemse

Defendant physical therapists are not duly hcensed to perform the same professional

- services for which the company was formed.

4.5 Washington's Corporate Practice of Mediciné Doctrine. Deféndant BFCA ]

and lfs physncuans violate the corporate practice of medicine doctrine by engaging in the

pract:ce of a learnéd profession through licensed emptoyees without Ieg:slatwe

authorization. Defendant physical therap[sts‘ violate -thxs doctrine by performing

professional éervices through a company without legislative authorization.

PLAINTIFF'S SECOND AMENDED COMPLAINT -5 STAFFORD FREY COOPER,

10268-027034 167656 : g
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V.. PRAYER FOR RELIEF

WHEREF ORE, Columbia requests the following relief:

5.1. For juég.ment in favor of Coldmbia and agaiﬁst Defendants granﬁng
injunctive relief against Defendants preventing further vzolatlons of RCW 18.130.180 (as
allowed under RCW.18. 130.185) and RCW Chapter 18.100; '.

5.2. For judgment in favor of Columbia and agamst Defendants dxsc:phmng
'Defendanfs for violating RCW 19;68.020 (as allowed under RCW 19.68:030);

53. For judgment in favor of Columbia and against Defendants for treble

: daméges and attomey_feeé resuiting from Defendants’ unfair acts’ and methods of

competition, in an amount to be proven at trial (as allowed under RCW 19.86.090);

'54. For judgment in favor of Columbia and against Defendants and ofdéring

the immediate dissolution of Defendants’ company;.
5.5. For Columbia's attorneys’ fees and costs incurred herein;

5.6, For such other and further relief as the Court deems just and equitable.

DATED this 5" day of N awne , 2007.
STAFFORD FREY COOPER

,,CESJ\

Derrrm Bailey, WSBA #34935
Danford D. Grant, WSBA #28042

Attorneys for Plaintiff

PLAINTIFF'S SECOND AMENDED COMPLA%NT 6
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Certificate of Service

"The undersigned certifies under the penalty of perjury ‘according to the laws of the

United States and the State of Washington that on this.date | caused to be served in the
manner noted below a copy of-this document entiled PLAINTIFF'S SECOND

AMENDED COMPLAINT oh the following individual(s): :

Matthew T. Ries, 29407
Stamper, Rubens, Stocker- & Smith, PS
Suite 200 Post Place ’
720 West Boone -
Spokane, WA 99201 -
(509) 326-4800
FAX: (509) 328-4891
Attorneys for Defendants .

" Via Facsimile
] Via First Class Mail
] Via Messenger

DATED this5¢' __dayof é)zgﬁgé_ 2007, at Seattle, Washington.

L

T IR FHRIES T

£ér Walsh \
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The Honorable Dennis D. Yule

SUPERIOR COURT OF WASHINGTON
N AND FOR BENTON COUNTY

COLUMBIA PHYSICAL THERAPY, INC.,
Plaintiff,
V. .

|l BENTON FRANKLIN ORTHOPEDIC
| ASSOCIATES, P.L.L.C.; BENTON

12

FRANKLIN PHYSICAL THERAPY, ING.;

I THOMAS R. BURGDORFF; CHRISTOPHER

A. KONTOGIANIS; ARTHUR E. THIEL;
DAVID W. FISCHER; HEATHER L. PHIPPS;.
RODNEY KUMP: JAY WEST; and DOES 1

through S,

Defendants.

RECEIVED
JuL 14 e
TANER RUSERS
NO. 05-2-01809-1
PLAINTIEF'S THIRD AMENDED

COMPLAINT

plaintiff Columbia Physical Therapy, Inc., P.S. (Columbia) avers: |
. PARTIES

1.1.  Plaintiff Columbia is a Washington corporation doing business in the state

of Washington, Columbia has satisfied all requisites.to the maintenance of this lawsuit. |

1.2." Defendant Benton Franklin Orthopedic Associates, P.LLC. (BFOA)is a

Waéhingtoh AProfessional Limited Liability Company doing business in the State of |

Washington as a medical office.

{ PLAINTIFF'S THIRD AME{\IDED COMPLAINT - 1

- 10268-027034 167656

£:A5

STAFFORD FREY COOPER.

ARCFERBIOXRL 0O APS KATIO ®
801 Union Street, Suite 3180
Seattle WA 081011374
TEL 208,023,000 Fax 205.824.0885

TrERAFERIRTIL

LRI o

(] e )




10
11

13

L 14

16

16

17
18
19
20

21
S o9 I

23 |

{n‘z.' ' : (s

13. Defendant Benton Frankiin Physical Therapy, Inc. (BFPT) is a Washington
corporaﬁon doing business in the State of Washington as a physical therapy. practice.
State records indicate BFPT's corporate Ixcense explred on January 31 2005; however
BFOA advertises that it contlnues to do business as “Benton Franklm Physwa!
Therapy '

1.4. Defendants Thomas R Burgdorff M.D.; Christopher A. ‘Kontogianis, M. D
Arthur E. Thiel, M.D.; David W. Fischer, M.D.; and Heather L. Phipps, D.O. are licensed

to pracﬁce'medicine in the State of V\}ésh'irigton. They are the physician-owners of

BFOA and Benton Franklin Physical Therapy (BFPT).

1.5. Defendants Rodney D. Kump, D.P.T. and Jay M. West, M.P.T. are

physmal therapists at Benton Franklin Physacal Therapy, and/or Benton Frankiin |

12 Ortho‘pedxc Associates d/b/a Benton Frankiin Physmai Therapy. Kump and West are

licensed to practice. physical therapy in the State of Washington.

1.6. Other defendants, corporate or otherwise, des:gnated as Does 1. through

9, are presently unknown to plamtn‘f who therefore sues sald defendants by such

fictitious names Plaintiff is mformed believes and thereon alleges that each of the

defendants fictitiously named herein as a Doe are legally responsible in some manner

for the statutory violations hereinafter. alleged. Plaintiff will seek to amend this

Co.mp}aint to insert the’ tfue names and/or capacities of said fictitiously named

defendants if and when the samé have been ascertained.

PLAINTIFF'S THIRD AMENDED COMPLAINT -2 STAFFORD FREY COOPER,
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' u.' JURISDICTION AND VENUE

2.1. Thls Court has Junsdlc’aon over the parties and the subject matter of this

lawsuit. Venue is proper in Benton County Washmgton under RCW 4. 12 025 as |

"Defendants reside in Benton County

Hi. FACTUAL BACKGROUND

3.1. BFOA is a physician-owned medical practice prowdtng orthopedtc med[ca! )

treatment to patients. BFOA’s main office is located at 911 South Washington Street in
Kennewick, Washington. BFOA was formed in November 1999, and is owned by the

following physicians: Thomas R. Burgdorff, M.D.; Chriétopher A. Kontogianis, M.D.;

-Arthur E. Th:el M.D.; David W. Flscher M.D.; Heather L. Phxpps, D.O: and John and/for

Jane Does 1-9.

32 Defendant physicians also own and operate Benton Eranklin Physical

Therapy, Inc. (BE?T} and/or a “BFOA bhysica! therapy office” located at 15 W 10®

Avenue in Kenhewick BFPT was.incorporated on January 21, 2003. BFPT's corporate |

license apparently expired on January 31, 2005 and now BFOA advertises that “Benton
Frankiin Orthopedic Associatess DBA Benton Franklin Physxca! Therapy.” As a
consequencé of their o@nership of BFPT, Defendant physicians have legal, financial,
and managerial control over BFPT and/or the BFOA physical therapy office, to include

the right to keep prof its denved from BFPT’s and/or the BFOA physical therapy office’s

|| physical therapy treatment of patients.

3.3. Defendant physicians refer patfents for physwa! therapy to BFPT and/or

the BFOA physical tHerapy office and the profits of this treatment inure to Defendant

PLAINTIFF'S THIRD AMENDED COMPLAINT 3 STAFFORD FREY COOPER
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phys:crans Defendant physicel therapists receive compensation from Defendant

- physicians for provrdmg physrca] therapy care to their patients.

3.4 Defendants’ referrals of patlents 1o their own physical therapy corporatlon
or busmess are unlawful under Washlngtons antx—rebate statute, constrtute
unprofessional conduc’c and violate Washmgton s Consumer Protectron Act

- 3.5 Defendant physicians profrt from physical therapy care prov;ded at BFPT

and)or'BFOA's physical therapy office, which is unprefessional conduc’g-and untawful

- under Washmgton s antl-rebate statute.

3.6 Defendant BFOA, defendant physicians, ‘and BFOA emplcyees ‘are

engaged in business other than the rendermg of professronal services for which their

company was formed or for which they are hcensed

3.7 - Defendant physical therapists practice physrcai therapy as part of a

company owned by physicians.

V. CAUSES OF ACTION

41, RCW 1968, 010-—ani-rehate. Beginning et least as sarly as 2003, the

exact date being unknown to Plaintiff, and contrnumg up to and 1ncludmg the date of thrs

Complarnt Defendants unlawfully referred patients to BFPT and/or BFOA’s physical

therapy offi ice. Given Defendant physrcrans status as sole shareholders of BFPT |

and/or BFOA, any profrts or other gain BFPT and/or BFOA’s physical therapy offi ce

derives from providing physrcal therapy to patients inure- to those physrcrans Such an

arrangement violates RCW 19.68.010, which prohlblis the recelpt by Defendants of any

form of profit flowing from the referral of patients for treatment.

PLAINTIFF’S THIRD AMENDED COMPLAINT - 4 STAFFOP\D FP\EY COOPER
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42, RCW__19.88. 020 and RCW 18.130.180—unprofessional __conduct.

'Defendants receipt of any proﬂts or other valuable consnderatton resulting from its
‘ownership of BFPT and/or a physical therapy office constltutes unprofessmnai conduct

under RCW 19.68.020 and RCW 18.130.180.

4.3 RCW 19.86.020—Consumer Protection. Defendants’ business practices

\}lolate Washington’s Consumer Protection Act. Specl’r" caﬂy, Defendants engaged in

unfair acts and methods of competition when they created a physwal therapy

corporation 'and/or opened a physical therapy office 1o which they could refer patients.

Defendants unlawfully refer patients to their own physical therapy ofﬁce, thus unfairly

reducing thé referrals to other area physucal therapists, mcludmg Plaintiff Cqumbla

4.4 RCW 25.15.045 (Professnonal erlted Llablhty Comgames) and RCW

18.100.010 ét seg—Professional Services Corporation Act. Defendant corporatlon and

defendant physicians are engaged in business other than the rendering of professione;i'

services for which their company was formed. Likewise, Defendant physical therapists

are not duly licensed to perform the same professional services for which the company

was formed. .
4;5 Washington's Corporate Practice of Medicine Doctrine. Defendant BFOA

and its physncxans viclate the corporate practice of medicine doctrine by engaging in the
practice of a leamed professnon through licensed employees without legislative

authorization.  Defendant physical theraplsts violate this doctrine by performing

professional services through a company without legislative authorization.

PLAINTIFF'S THIRD AMENDED COMPLAINT -5
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V. PRAYER FOR RELIEF .

WHEREFORE, Columbia requests the following relief: .

. 5.1, For judgment in favor of Coiumb;a and agamst Defendants granting
injunctive relief against Defendants preventing further vrolations of Washmgtons

corporate practice of medicine doctrine, RCW 19.68 et seq., RCW 18.130.180 (as

sllowed under RCW 18.130.185), RCW 25.15.045, and RCW Chapter 18.100 ef seq.

5,2. For judgment in favor of Columbia and against Defendants for treble
damages and attorney feés resulting .from Defendants’ unfair acts and 'methdds' of

competition, in an amount to bé proven at triaj (as allowed under RCW 19.86.090);

5.3, For judgment in favor of Columbia a-nd against Defendants and orderirig

the rmmedlate dlssoiu’non of Defendants’ company;
54. ForColumbia’s attorneys fees and costs incurred hereln,

5.5. For such other and further rehef as the Court deems just and equltable

T . :
DATED this /7 day. of ;Z [4 , 2007.

STAFFORD FREY COOPER

> S5 \

Darrin Bailey, WSBA #34956— >
Danford D. Grant, WSBA #26042

Attornieys for Plaintiff
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Certificate of Senvice

'The'undersigned certifies under ‘the penalty of pérjury according to the'laws‘of the

United States and the State of Washington that on this date | caused to be served in the
manner noted below a copy of this document entitled PLAINTIFF'S THIRD. AMENDED

COMPLAINT on the following individual(s):
Matthew T. Ries, 29407

|| Stamper, Rubens, Stocker & Smiih, PS" -

Suite 200 Post Place
720 West Boone -
Spokane, WA 99201
(500) 3264800

-FAX: (500) 326-4891

Attorneys for Defendanfs

Via Facsimile
Via First Class Mail
[] Via Messenger

DATED this /7 % day of 4“ &/ 2007, at Seattle, Washington.
| G l)edsss

Lori Walsh 1
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5: SUPERIOR COURT STATE OF WASHINGTON, COUNTY OF BENT ON
"6 OLUMBLA PHYSICAL THERAPY,INC., ) - '
7 PS8, ) . ,
g - ‘ Plinnuff,_ Yy NO. 05-2-01909-1
s ' }
9" | - ) _ ORDER GRANTING N PART
.1g - | BENTON FRANKLII\" OR’I‘HOPEDIC ) DEFENDANT 5* MOTION FOR -,
o ASSOCIATES, PLL. C.; BENTON ) SUI\:QV[ARYJ'UDG MENT AND
. FRANKLIN PHYSICAL THERAPY, INC,; ) DENYING PLAINTIFF'S MOTION
12 _ THOMAS R, BURGDORFE; CHRISTOPHER ) FOR SU\{MARY TUDGMENT :
13 A. KONTOGIANIS ARTHUR E. THIEL; ) .
4 DAVID W. FISCHER; HEATHER L. )
15" PHIPPS; RODNEY KUMP; JAY WESTy and )
“POES 1 through 9, )
- 16 Defcndants y oL
iz _THIS MA’I'I‘ER -came bcfore the Court Septe:mber 12, 2007 on Defendants motion |
~19' : for summa:ty Judomem, “and on Plaintiff's motion for summary judgment.. Thc Court, having
50 - { considered the pleadmgs filed hcrem, n‘u:h.uim«7
21 - L . Defendants Motion for Summary Judgment;
22 . .
) 2., Defandants Memorzmdum in Support of Monon for Summary Tudgment;
24 .4
25 3. Affidavit of Matthcw T. Ries in Support of Defendants Motion for Summary Judgment;
26 4. Plaintiffs Response to Dcfcndants Motlon for Summary .T udgmsnt,

S A P ~
28 "1 5 Declaration of Darrin Bailey in Support of: Plamt:ﬁ“s Response {0 Defcndants Motion
29 * for Summary J udcment
30 '

3] 6. Dcfcndant’s Memorandum in chly to lennﬂ“s Response 10 Defenda nts' Motion for
' Summary }ndcment
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. ATTORNEYS AT LW .
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7.  Declaration of Michael H. Church in Support of Defendant's
Defendants' Motion for Summary Judgment; o

8.  Plaintiff’s Monon “for Partial Summary Judgment;
9, - Plaintiffs Memorandum in Support of Columbla’s Motion for’ P_artiai_' Summary
- Judgment;’ - -

10, - Dcclaranon of Damn Baﬂey in Support of Columbxa s Monon for Summary Iudgmcnt'

1L .Response Memorandum n Opposmon to Plaintiff’s Motion for Pamal

' Judgment;

12. . Daclarauon of Michael H. Chuch in Suppoﬁ of Response Memorandum in Oppbgiﬁon

to Plaintiff’s Motion for Partial Summary Judgment; and .

13. Plamhff’s Reply Memorandum in Support of Motion for Summary T udgment

Aﬂcr reviewing the foregomg p]eadmas,
hereby ORDERS AD3UDGES AND DECREES as follows:

Defendants’ motion for an order of summary Judgmem: to disfm'ss Co]un;bia
Physical Therapy, Inc., PS/ clalm that Defendants violated RCW 18.100.010 et

seq. -(Professional Services Corporation
' antcd L:abzhty Compamcs) is GRANTED.

L

ation of the common law Corporiate Practice

. 2! ~ ‘The Court doés not rule on the applic
denies the Plamtiff’s and

of Medicine Docirine and therefore neither grams nor
. Defendants’ competma summary judgment mouon
" law Corporate Practice of Mcdzcme Docirine clmm

3. Defendants’ rnotmn for an order of summary Jjudgment dlsxmssmg the claim by

Coiumbxa Physwa} Therapy, Inc., P.S. that Defendants’ violated RCW 19.68.010
after me time period that opcranon "of the physical therapy chmc was owned by
Beriton Franklin Orthopcd:c Associates, PLLC s DEN]ED. '

J.TI'ORNI‘\S AT 13W

720 WesT BOONE, SULTS 200

ORDER RE; DEFENDANTS’ANDPLADITH?F'S oo et
 MOTIONSTOR SUMMARY SUDGMENT: 2, e e s2e A
ToeptoNe {509} 326—1500
A-23 o
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's Reply Memorandum for|’

Summary ]

and hearing argument of counsel, the Court

Act)-and RCW 25. 15 045 (Professmna] 1

s on the Plamuﬁ’s cOmMOn -

ARG
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FIEETT
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4. P}aiﬁﬁff's motion for an order O
matter of law that the Defendants vio

~ Services Corporation Act) and RCW 25.1

_ Companies) is DENIED.

5: Plaintiff's motion for summary j

f summary judgment that the Court rule asa
1ate RCW 18.100.010 et éeq. (Professional
5045 (Professional Limited Liability

udgment that the Court rule as a matter of law

" thiat the Defendants have violate CW 19.86:010 is hgreby DENIED.
. DONE IN OPEN COURT this jut of_% 007, - ;

Presented By:

CHAEL . CHURCH
WSBA #24957
MATTHEW T. RIES
WSBA #29407
' Attorneys for Defendants

" STAFFORD FREY COOPER .

By:

'DARRIN E. BAILEY
WSBA #34955 .
DANFORD D. GRANT
WSBA #26042

Attorneys for Plaintiff

\VM\FROL\\VDOCSAIU’.!()S\I 0268-027034Mary Arn Blackledge\1 58934 do¢

ORDER RE: DEFENDANTS' AND PLAINTIFFS
MOTIONS FOR SUMMARY JUDGMENT: 3/

| A-24
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The Honorable Dennis D. Yple‘

~

review of the Court's Aprit 4, 2007 decision denying Defen

RCW 19.68 claim, both of which wers m

r | SUPERIOR COURT OF WASHINGTON -

. IN AND FOR BENTON GOUNTY

g%LUMBIA PHYSICAL THERAPY, INC; | NO. 05-2-01909-1

L Pl STIPULATION AND ORDERTO .

T | STAY PROCEEDINGS AND
BENTON ERANKLIN ORTHOPEDIC CERTIFY DECISIONS FOR-
BN O S PLLC: BENTON - _ | . DISCRETIONARY REVIEW
A VN PHYSICAL THERAPY, INC; * |+ '
FHOMAS R. BURGDORFF; CHRISTOPHER :

A RONTOGIANIS; ARTHUR E. THIEL: -

B AViD W, FISCHER; HEATHER L. PHIPPS; |

BODNEY KUMP; JAY WEST; and DOES 1

throqgh's, ' ) . : -

. Defendgnté.
STIPULATION

Tha'panies hersby sﬁpuléte to a stéy:c_f pro_ceedin,gs in this matier and to
disqr'et%onary review- of the Co’ﬁ_rft’s order'régardis?g the Plaintiffs and Deferidants’

summary, judgment motions argued- before the’ Court on, September 12, 2007, and

judgment 1o ‘dismiss plainﬁff.. Colqmbia’s Consumer. Protection Act clain, and'_ its
emorialized in the. obufl:s %{/éﬁ_zom

STAFFORD FREY COOPER.
T vu Suba 100

STIPULF\T!bN AND CRDER TO CERTIFY SUMMARY ’
JUDGMENT. DEQISIONS FOR DISCRETIONARY

"REVIEW -1
10268 U033 196170,
. . Seal!!a WA §8101.1874
A"25 . TEL 205.623.93060 FAX 206.624.5885
LGDE BEL BODS wpy, 34N0J ulIvued ] uolzueg eZE:IT1 40 4%

dants' motion for summary
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RCW 25. 15 (RCW 18.100) cla;m and the Coutt’s

- Columbia on {or orders dismissal of) Columbia’s CP/

Specifically, the part:es tespectfully ask 1
and to certify the followmg demsmns

written Orders.
proceedings for the purpose of appeliate raview,

for dis¢retionary revrew inthe Court of Appeals:
1,.- The Court's demal of Golurnbia’s motion for summary ;udgme'nt on its

grantmg of Defendants motlon for

summary judgment dismissing Golumbtas RCW 25.15 (HCW 18. 100} claim agamst the

Defendants.-
2. The Court's ruiing on both parties’ motions for summary judgrhe_rxf on

Columbia S common law claim pursuant fo the Corporate Practice of Med1cme D

3. The Court's denial of Columbtas motion for . summary ;udgmen’c on lts

RCW Chapter 19 68 claim, specmcally, the Courf's apparent reje

argument that RCW 19.68.040 ap

phes only io simifarly | Ixcensed professronals ‘and the

Court's decision that there. is an rssue of fact as to whether defendants could sa’nsfy the

supervision requirement .under RCW 19.68.040.

4 The Court’s deniel of Defendants’ motion for summary judgment fo

dismiss Cotumbuas HCW Chapter 19. 86 Consumer P

Columbia’s hCW 19.68 claim that the Court ruied upon on April 4, 2007.
5. _ The Court's September
summary judgmen_t to

Defendants '

Furthermore, the parties stlpulate that if Defendants prevail on review regardihg

Piamtzﬁ’s Consumer Protectton Act claim, and-the court enters judgment'ag'ainst

A claim, Deferidants will voluntarily

STIPULATION AND ORDER TO CERTIFY SUMMARY
JUDGMENT DECISIONS FOR DlSCHETlONARY

- PROFESBIONAL GORPORATION
501 Union Sirest, Suite 3100

REVIEW -2 ] ,
10268-RA00E 196170 . .
Seatlis WA 961041374
A-26 TEL 208.623.9900 FAX 206.624.6885
LSOE SEL BOS wpy 3-noed U?IﬁUEQd uoluag e2EIT L0 41

o Court 1o stay thed

ction of Columbia’s '

rotection Act clalm and | -

12, 2007 demal of Defendants’ mot:on for

dismiss Columblas RCW Chapter 19.68 ciaims agamst the
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'hkely wsll resolve the matter in an efﬂcxent and Ies

_appeal aﬁer trial. Furthermore,

4] ncao203%- 196170
A A2

dzsmsss their Consumer Protection Act claim that is still pending In the i

no Consumer, Protectxon Act claims of either paéty before the trial court.

In ihls .case, discretionary review is appropna’ﬁe becausé both parﬁes believe

questions of law control the outcome in thxs case, and ;mmedxate review before trial

the- questlons at issue in this case have a statewide.

lmpact on the deiavery of hea!th care services in Washington.

DATED this ;} daycf Odm\ow : , 2007.

STAFFORD FREY COOPER STAMPER F! ENS, PS
! NA _
‘Darrin Bailey, WSBA #84985 . Mlchali H Chirch,
'Danford D. Grant, WSBA #26042 - " Mafthew T, Rles, WSBA #29407
T Aitomeys for Defendanis

Aﬁomeys for Plaintiffs

ORBER

. . The Cdurt having read and con51dered the foregoing sbeulatton ‘of Ee parfies, |
, hereby ceﬂmes for dxscret;onary review in the Court of. Appeas jts Oetoh e'rZ??OO?
18 ||

Orde_rs m_emonai:zmg its September 12, 2007 and Apnl 4, 2007 decisions on the parties’

motions for summary. 3udgme

. . /7 4
THE HONORABLE DEND

STIPULATION AND ORDER TO- CEFITIFY SUMMARY
JUDGMENT DECISIONS FOR DISCRET IONARY

‘REVIEW - 3 :
Searla WA 881011374

PROFESSIONAL CORPORATION
* 601 Unlon Street, Suite 3100

TEL 206:629.9900 FAX 2066246885

LSBE 8EiL BOS WPB junog UITHUEJdd UORUIE’ BR2E*TT LD. L1 @9d

ial court, leaving |.

] expensnfe ,manner than certain |

AR

nt. Furthermore, the Court hereby stays this “matter until '_ '
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BY:

| sTAMPER RUBENS, PS

20 |l .

'_.-g'd

Presented by: .

‘STAFFORD FREY COOPER

‘Dardn E. Balley, WSBA #34955
Danford.D. Grant, WSBA #26042
- Attorneys for_Plainﬁf? '

2

By o7 . . '
Michag! H. urch, WSBA #24957
Matthew T. Ries; WSBA #20407 .

- Attorneys for Defendanis

\Zeus\PROLAWDOCS\{026810268-0

.

STIPULATION AND ORDER TO CERTIFY SUMMARY

S UDGMENT DECISIONS FOR DISCRETIONARY

REVIEW -4
10265027034 196170

A-28
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APR 11 2008

IRT OF APPEALS
SO Nt
STATEOF WASHINGTON

= J O

No. 267024

COURT OF APPEALS,.
DIVISION I
. OF THE STATE OF WASHINGTON

COLUMBIA PHYSICAL THERAPY, INC,, P.S,,
Petitioner — Cross-Respondent,
v.

BENTON FRANKLIN ORTHOPEDIC ASSOCIATES, P.L.L.C,;
BENTON FRANKLIN PHYSICAL THERAPY, INC.; THOMAS R.
BURGDORFF; CHRISTOPHER A. KONTOGIANIS; ARTHUR E.

THIEL; DAVID W. FISCHER; HEATHER L. PHIPPS; RODNEY

KUMP; JAY WEST; and DOES 1 through 9,

Respondents — Cross-Petitioners.

JOINT MOTION TO MODIFY RULING

DARRIN E. BAILEY MICHAEL H. CHURCH
WSBA #34955 : WSBA #24957
. DANFORD D. GRANT MATTHEW T. RIES

- WSBA #26042 WSBA #29407
STAFFORD FREY COOPER STAMPER RUBENS, P.S.
601 Union Street, Suife 3100 720 West Boone, Suite 200
Seattle, WA 98101 Spokane, WA 995201
(206) 623-9900 (509) 326-4800
Attorneys for Petitioner Attorneys for Respondents

- Cross-Petitioners
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1.  IDENTITY OF MOVING PARTIES

Petitioner/Cross-Respondent Columbia Physical Therapy, Inc.,

P, (hereinafier “Columbia”), by and through its attomeys Darrin E.
Bailey and Danford D. Grant of Stafford Frey C‘:;oper and
Respondents/Cross-Petitioners Benton .Frank]in Orthopedic Associates,
P.L.L.C., Benton Franklin Physical Therapy, Inc., Thomas R. Burgdorff,

Christopher A. Kontogianis, Arthur E. Thiel, David W. Fischer, Heather

L. Phipps, Rodney Kump, Jay West and Does 1 through 9 (collectively

referred to hereinafter as “Benton Franklin”), by and throﬁgh their
attorneys, Michael H. Church and Matthew T. Ries of Stampef Rubens,

P.S., jointly ask this Court for the relief stated below.

II. STATEMENT OF RELIFF SOUGHT
The Parties joiﬂtly ask the court to modify the ruling of the
(_Zomnﬁssioner filed on March 12,.2008. The ruling denied the parties’
" cross-motions for discretionary review. Although the trial court certified
its decisions for discretionary review and the parties stipulated to
' discreﬁonarylreview,.me Commissioner concluded that “the parties now
disagree 'oﬁ what issues m the case were certified and should be decided
by this -court.” In an effort to correct any perception that the parties

disagree on what issues should be decided, the parties jointly identify the

A-31
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following issues and ask this Court to grant discretionary review on these

issues:

1.

. éingle PLLC from providing both physician and physical therapy -

The trial court’s denial-of Plaintiff’s motion for summary judgroent
on its RCW 25.15.045 and RCW 18.100 claim, and the trial court’s
granting of Defendants” motion for summary judgment to dismiss
Plaintif’'s RCW 25.15.045 and RCW 18.100 claim against
Defendants, which réquirés ruling on t_he following legal qﬁestion:

As 2 matter of law, doss RCW 25.15 (RCW 18.100) prohibit a

servié:es to the public?

The trial court’s determinétion on both parties’ motions for
summary judgment on Plaintiff’s cdmmon faw éo:porate practice
of medicine doctrine élaim,'whibh requires ruling on the following
légal question: As a matter of lgw, does Washington’s Corporate
Practice of Medicine Doctrine (or corpor:;tte pracﬁce';of 2 learried
profession docirine) prohibit 2 physicianlownl.;'d "PLLC from
pfoviding physical therapy services fo the puI:_»lic through licéns.ed
employees?

The tri;al court’s denial of Plaintiff’s motion for summary judgﬁent
on its Chapter 19.68 RCW_ claim, and the trial court;s denials of

Defendants’ motions for summary judgment to dismiss Plaintiff’s

A-32
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Chapter 19.68 RCW claim, which requires ruling on the following

legal questions:

a.

As a matter of law, do Defendants receive “a rebate,
refund, commission, unearned discount or profit by means
of a credit or other valuable considei:aﬁon” m connection
with the referral of patients or the furnishing of care as
contemplated under. RCW 19.68? |

As a matter of law, do Defendants® actions in this case
constitute a “referral” as contemplated under RCW 19.68?
If the answer to 1.a and/or 1b is in the affirmative, then as

a matter of law, does the exception in RCW § 19.68.010(2)

apply in this case?

‘As 2 matter of law, does RCW 19.68.040 apply only to

similarly licensed professionals?

As a matter of law, under RCW 19.68.040 does the “direct
and immediate supervision” test set forth in Day v. Inland
Empire Optical, Inc., 76 Wn.2d 407, 456 P.2d 1011 (1969)
apply in this case?

If the answer to 1.eis in the afﬁzl'mative, then as a matter of
law, can Defendants .saﬁsfy the “direct and immediate

supervision” test set forth in Day?

A-33
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g: . Asamatter of law,-do Defendants meet the “exception” set
forth in RCW 19.68.040? |
4, The trial court’s deﬁﬂ of Defendants’ motions for summary
judgment to dismiss Plaintiff’s Chapter 19.86 RCW Consumer
Protection Act claim, which re,quires‘rqung on the following legal
questiohs: |
a. As a matter of law, do defendants engage in “unfair
methods of competition and unfair or deceptive acts or
practices in the conduct of any trade or commerce” in
violation of Chapter 19.86 RCW?
b. As a matter of law does Plainﬁff have standing ’_co. bring a
- CPA claim in this case?
c. As a matter of law, is the CPA claim a stand alone claim if
there is no violation of RCW 19.68 et seq.?
d. As a'maﬁer of law, does the DOH investigation constitute a
“specifically permitted” exception 1n RCW.§19.86.1707

1. FACTS RELEVANT TO MOTION

The parties entered a Stipulation for discretionary review of the

Benton County Superior Court’s December 17, 2067 Order on Plaintiff’s

and Defendants’ Summary Judgment Motions heard on September 12,

2007 and April 4, 2007. The Honorable Judge Demnis D. Yule of the

A-34
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Benton County Superior Court signed an Order certifying its summary
judgment decisions for discretionary review.

The parties filed their respectivé Motions for Discretionary Review
with the Court of Appea]s on January 7, 2008 and January 30, 2008,
respectively. | | -

The Commissioner revie..wed the‘ Motions, the resﬁonses and
replies thereto, recognized that the parties had characterized their proposed
issue staterments differently, and concluded that the parties disagreed 611
what issues in the case were certified and should be decided by this Court.
As é result, the Commigsioner denied the Motions for Discretionary
Review. |
| In an effort to correct a.ny perception that the parties disagree on
what issues the trial court certified, the parties have filed this Joint Motion
to Modify Ruling, identifying ;ﬁhe issues for discretionary reﬁew as stated
in Paragraph II above.

IV. GROUNDS FOR RELIEF AND ARGUMENT

Discretionary review is appropriate in this case because the criteria
of RAP 2.3(b)(4) are satisfied. This rule provides for discretionary review

where:

The superior court has certified, or that all parties to the
litigation have stipulated, that the order involves a
controlling question of law as to which there is substantial
ground for difference of opinion and that immediate review

5

A-35

T




of the order may materially advance the ultimate
termination of the litigation.

RAP 2.3(b)(@). - In this case, the parties stipulated to appellate review,
have presented agreed issues for appelléte review, and the court certified
its orders for appellate review.

The trial court’s December 17, 2007 summary judgment order
involves several contrélling questions of law, as described above in the

statement of issues. No appellate case in Washington has directly

addressed the issues in this case. To the best of our knowledge, only two

appellate cases in Washington have addressed claims under the Anti-
Rebate Statute, and no appellate casés in Washington have addressed the
impact of the corporate practice of medicine doctrine, the Professional
Limited Liability Act,. or the frofessional Services Corporation Act on
physician;owned companies that provide physical therapy services.
Finally, immediate review will materiaily advance the ultimate
termination of this litigation.. Both parties intend to eve_ntua]ly appeal if
discretionary review is not grmted. This case involves legal issues of
statewide (and national) importance. Resolution of the pureiy leg‘cﬁ issues

in this casé will likely resolve the litigation.
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RESPECTFULLY SUBMITTED this /[ day of Ll pex 1, 2008.
STAFFORD FREY COOPER
By:

WSBA #26042

WSBA#24957

MATTHEW T. RIES

WSBA #25407

Attomneys for R%‘ponden’:s/Cross-

Petitioners

B anion Frarilin SungaColunbisby o TherapyPleadingAAppealiMin Modify Ruling 041 108 doc
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